
FEDERAL RESERVE BANK
OF NEW YORK

[ Circular No. 10702 T 
April 28, 1994

INTERAGENCY POLICY STATEMENT ON  
DISCRIM INATION IN LENDING

To All Depository Institutions and Bank Holding Companies in the Second 
Federal Reserve District, and Others Concerned:

Printed on the following pages is the text of an official notice announcing the 
adoption of an Interagency Policy Statement on Discrimination in Lending. The 
statement was approved by an Interagency Task Force on Fair Lending that had its 
first meeting in early March. The Task Force consists of top officials of the 10 
Federal agencies responsible for implementing and enforcing the nation’s fair 
lending laws, and was organized to develop a coordinated approach to address 
discrimination in lending.

As indicated on the first page of the notice, the Federal agencies welcome 
comments concerning the application of the principles contained in the policy 
statement to specific policies and practices.

Comments may be submitted through June 14, and should be sent to the 
appropriate supervisory agency as set forth in the notice. The policy statement 
should be distributed by bank holding companies to all of their nonbank subsidiaries 
that do consumer lending. Additional single copies of this circular may be obtained 
from our Circulars Division (Tel. No. 212-720-5215 or 5216). Questions regarding 
this matter may be directed, at this Bank, to Elizabeth Irwin-McCaughey, Manager, 
Compliance Examinations Department (Tel. No. 212-720-6820).

W il l ia m  J. M c D o n o u g h ,
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of Federal Housing Enterprise 
Oversight

[Docket No. N -94-3751; FR -3706-N -01]

DEPARTMENT OF JUSTICE

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the 
Currency

[Docket No. 94-04]

Office of Thrift Supervision 

[Docket No. 94-41]

FEDERAL RESERVE SYSTEM 

[Docket No. R-0834]

FEDERAL DEPOSIT INSURANCE 
CORPORATION

FEDERAL HOUSING FINANCE BOARD

FEDERAL TRADE COMMISSION

NATIONAL CREDIT UNION 
ADMINISTRATION

Policy Statement on Discrimination in 
Lending

AGENCIES: D ep artm en t o f H ousing  an d  
U rban  D evelopm en t; Office of F edera l 
H ousing  E n te rp rise  O versight; 
D ep artm en t of Justice; O ffice o f th e  
C om p tro lle r o f th e  C urrency , T reasu ry ; 
O ffice o f T h rift S u perv is ion , T reasu ry ; 
B oard  o f  G overnors o f th e  F edera l 
R eserve System ; F edera l D eposit 
In su ran ce  C orporation ; F edera l H ousing  
F in an ce  B oard ; F edera l T rade 
C om m ission ; N ational C red it U n ion  
A d m in is tra tio n .
ACTION: N otice  o f ap p rova l an d  ad o p tio n  
o f “P o licy  S ta tem en t on  D isc rim in a tio n  
in  L en d in g ” ; a n d  S o lic ita tion  of 
C om m en ts regard ing  its ap p lica tio n . 
SUM M ARY: T h e  D epartm en t o f H ousing  
an d  U rban  D evelopm en t (HUD), th e  
O ffice o f F ed era l H ousing  E n te rp rise  
O versigh t (OFHEO), th e  D epartm en t o f 
Justice  (DOJ), th e  O ffice o f d ie  
C o m p tro lle r  o f th e  C urrency  (OCC), th e  
O ffice o f T h rift S up erv isio n  (OTS), th e  
B oard  o f G overnors o f th e  F edera l 
R eserve S ystem  (Board); F edera l D eposit 
In su ran ce  C orpo ra tion  (FDIC); F edera l 
H ousing  F in an ce  B oard (FHFB), th e  
F ed era l T rad e  C om m ission  (FTC), an d  
th e  N a tio n a l C red it U n ion  
A d m in is tra tio n  (NCUA) (co llectively , 
“ th e  A g en c ies” ) have  ad o p ted  a 
s ta tem en t en title d  “ Policy  S ta tem en t on  
D isc rim in a tio n  in  L end ing” th a t 
d escrib es  th e  general p rin c ip les  th a t

th e se  A gencies w ill co n s id er to  id en tify  
len d in g  d isc rim in a tio n  in  v io la tion  o f 
th e  E qual C red it O p p o rtu n ity  A ct o r th e  
F air H ousing  A ct. T he p rin c ip les  
o u tlin ed  are  genera l in  natu re . T h e ir  
ap p lic a tio n  in  specific  s itu a tio n s  w ill 
d ep e n d  on  th e  facts invo lved  an d  is 
sub jec t to  co n tin u in g  d eve lopm en t. T he 
A gencies w elcom e com m ents ab o u t 
a p p lic a tio n  o f th e  p rin c ip le r  to  sp ec ific  
po lic ie s  a n d  p rac tices . T he A gencies 
an tic ip a te  p ro v id in g  fu rther c la rif ica tio n  
a n d  e lab o ra tio n  on th e  ap p lica tio n  of 
th e  p r in c ip le s  in  th e  fu ture .
DATES: E ffective date: A p ril 1 5 ,1 9 9 4 .

C om m ent d u e  date: June 14 .1 9 9 4 . 
ADDRESSES:

HUD: C om m en ts sh o u ld  be d irec ted  
to  th e  R ules D ocket C lerk, O ffice of 
G eneral C ounsel, Room  10276, 
D ep artm en t of H ousing  an d  U rban  
D evelopm ent, 451 S even th  S treet SW ., 
W ash ing ton , DC 20410.
C o m m u n ica tio n s  sh o u ld  refer to  th e  
above title .

OFHEO: C om m ents sh o u ld  be 
d irec ted  to: C om m un ica tions an d  P u b lic  
A ffairs, O ffice o f F edera l H ousing  
E n te rp rise  O versigh t, 1700 G S treet, 
F o u rth  F loor, NW ., W ash ing ton , DC 
20552.

DOJ: C om m en ts  sh o u ld  be  m a iled  to: 
U .S. D ep a rtm en t o f Justice , H ousing  an d  
C ivil E n fo rcem en t S ection , P.O. Box 
65998, W ash ing ton , DC 20035-5998 .

OCC: C om m en ts sh o u ld  be d irec ted  
to: C o m m u n ica tio n s  D ivision, O ffice o f 
th e  C o m p tro lle r  o f  th e  C urrency , 250 E 
S treet SW .t W ash ing ton , DC 20219, 
A tten tio n  D ocket No. 94 -04 . C om m ents 
w ill be  av a ilab le  for p u b lic  in sp e c tio n  
an d  p h o to co p y in g  a t th e  sam e location .

O TS: S end  com m en ts  to: D irector, 
In fo rm ation  S erv ices D ivision, P u b lic  
A ffairs, O ffice o f T h rift S u perv ision , 
1700 G S tree t N W ., W ashington , DC 
20552, A tte n tio n  D ocket No. 94 -4 1 . 
T hese  su b m iss io n s  m ay be h an d  
d e liv ered  to  1700 G  S treet NW ., from  9 
a.m . to  5 p .m . o n  b u sin e ss  days; they  
m ay be  sen t by  facsim ile  tran sm iss io n  to  
FAX n u m b er (202) 906-7755 .
C om m ents w ill be  availab le  for 
in sp e c tio n  a t 1700 G S treet N W ., from  
1 p .m . u n ti l  4 p .m . on  b u sin e ss  days. 
V isito rs w ill be  esco rted  to an d  from  th e  
P u b lic  R ead ing  Room  at es tab lish ed  
in te rvals .

BOARD: C om m ents sh o u ld  refer to  
D ocket No. R -0 8 3 4  an d  m a iled  to  
W illiam  W. W iles, S ecretary , B oard  of 
G overnors o f th e  F edera l Reserve 
S ystem , W ash ing ton , DC 20551. 
C om m ents ad d re ssed  to  M r. W iles m ay  
a lso  be  d e liv e red  to  room  B -2222  o f  th e  
E ccles B u ild in g  be tw een  8:45 a.m . a n d  
5:15 p .m . w eek d ay s , or to  th e  g uard  
s ta tio n  in  th e  E ccles B uild ing  co u rty a rd

en tra n ce  on  2 0 th  S treet NW (betw een  
C o n s titu tio n  A venue an d  C S treet NW) 
a t any  tim e. C om m ents m ay be 
in sp e c ted  in  room  M P -500  of th e  M artin  
B u ild ing  b e tw een  9 a.m . an d  5 p .m . 
w eekdays, ex cep t as p ro v id ed  in  th e  
B oard ’s ru le s  regard ing  th e  av a ilab ility  
o f in fo rm atio n  (12 CFR 261.8).

FDIC: C om m ents sh o u ld  be d irec ted  
to: R obert E. F eldm an , A cting  E xecutive 
Secre tary , FDIC, 550 17th S treet NW ., 
W ash ing ton , DC 20429. T hey  m ay be 
h a n d  d e liv e red  to  room  4 0 2 ,1 7 7 6  F 
S treet N W ., W ash ing ton  DC betw een  
8:30 a.m . a n d  5:15 p.m . on b u sin ess  
days. C om m en ts  m ay also  be  faxed to 
(202) 89 8 -3 8 3 8 .

FHFB: C om m ents sho u ld  be d irec ted  
to: E la in e  L. B aker, A ssociate D irector 
an d  E x ecu tive  S ecretary , F edera l 
H ousing  F in an ce  B eard , 1777 F  S treet 
NW ., W ash in g to n , DC 20006.

FTC: C om m en ts  m ay be filed  in  
p erso n  o r m a ile d  to: Secretary , F edera l 
T rade  C om m ission , 6 th  S treet an d  
P en n sy lv an ia  A venue NW ., W ash ing ton , 
DC 20580.

NCUA: C om m en ts  sh o u ld  be d irec ted  
to: M r. M ich ae l J. M cK enna, S taff 
A tto rney , O ffice o f G eneral C ounsel, 
N ationa l C red it U n ion  A d m in is tra tio n , 
1775 D uke S treet, A lexandria , VA 
22314 -3428 .
FOR FURTHER INFORMATION CONTACT:

HUD: P e te r  K aplan, D irector, O ffice o f 
R egula tory  In itia tiv e s  an d  F edera l 
C o o rd in a tio n , (202) 708-2904  (voice) or 
1 -8 0 0 -8 7 7-TD D Y  (Federal In fo rm ation  
Relay Service).

OFHEO: K evin  G. C havers, C h ief o f 
Staff, O ffice o f F edera l H ousing  
E n te rp rise  O versigh t, (202) 414-3800 .

DOJ: A lex an d er C. Ross, (202) 5 1 4 -  
2303, o r R ich a rd  J. R itter, (202) 5 1 4 -  
4739, H o using  a n d  C ivil E nforcem ent 
D iv ision , o r (202) 514-0383  (TDD).

OCC: R. R ussell Bailey, F air L end ing  
S p ec ia lis t, C om pliance  M anagem ent, 
(202) 874—4446; M argaret H esse, 
A tto rney , B ank O pera tions an d  A ssets 
D iv ision , (202) 874-4460 .

O TS: T im o th y  R. B u m isto n , D epu ty  
A ssis tan t D irec to r for P olicy , (202) 9 0 6 -  
5629; D av id  H. E nzel, S pecial C ounsel, 
(202) 9 0 6 -6 8 4 4 ; or V icki H aw kins-Jones, 
S en io r A tto rney , (202) 906-7034 .

BOARD: G lenn  E. Loney, A ssociate  
D irec tor, (202) 452 -3585 ; or M ichae l S. 
B ylsm a, S en io r A ttorney , (202) 4 5 2 -  
3667; D iv isio n  o f C onsum er an d  
C o m m u n ity  A ffairs, B oard of G overnors 
o f th e  F ed era l R eserve System .

FDIC: K en A. Q u incy , C hief, 
C om p lian ce  a n d  S pecial R eview  
S ection , D iv ision  o f S up erv is io n , (202) 
8 9 8 -6 7 5 3 ; B obbie Jean N orris, D epu ty  
D irec to r, O ffice o f C onsum er A ffairs, 
(202) 8 9 8 -6 7 6 0 ; A nn  Loikow , C ounsel, 
(202) 8 9 8 -3 7 9 6 .
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FHFB: S ylv ia C. M artinez , D irector, 
H ousing  F in an ce  D irec tora te , (202) 4 0 8 - 
2825 (voice) or (202) 40 8 -2 5 7 9  (TDD).

FTC: Peggy L. T w ohig , A ssistan t 
D irector for C red it P rac tices , B ureau of 
C onsum er P ro tec tio n , (202) 326-3224.

NCUA: Robert M. Fenner, General 
C ounsel, or Michael J. McKenna, Staff 
A ttorney , Office of General Counsel, 
(703) 518-6540 .
SUPPLEMENTARY INFORMATION: The
fo llow ing  F edera l A genc ies— HUD, 
OFHEO, DOJ, OCC, O TS, th e  Board, 
FDIC, FHFB, FTC, an d  th e  NCUA— 
sharing  a co n cern  th a t som e prospec tive  
hom eb u y ers  an d  o th e r bo rrow ers m ay 
be ex p erien c in g  d isc rim in a to ry  
trea tm en t in  th e ir  efforts to  ob ta in  loans, 
fo rm ed an  In teragency  T ask  Force on 
F air L end ing  to  e s tab lish  u n ifo rm  policy  
against d isc rim in a to ry  lend ing .

O n M arch  8 ,1 9 9 4 , th e  In teragency  
T ask  Force on  F air L end ing  m et to 
app ro v e  or reco m m en d  app ro v a l to the ir 
respective  A gencies o f th e  “P olicy  
S ta tem en t on  D isc rim in a tio n  in  
L en d in g ,” p u b lish ed  in  th is  no tice , as a 
s ta tem en t o f th e  A g en c ies’ general 
p o s itio n  on th e  E qual C red it 
O p p o rtu n ity  A ct an d  th e  F a ir H ousing 
A ct for p u rp o se s  of ad m in is tra tiv e  
en fo rcem en t o f th o se  s ta tu te s . T he 
P olicy  S ta tem en t is in te n d e d  to be 
co n s is ten t w ith  th o se  s ta tu te s  and  th e ir  
im p lem en tin g  reg u la tio n s  an d  p rov ide 
gu id an ce  to len d ers  seek ing  to  com ply 
w ith  them . T h e  P o licy  S ta tem en t does 
no t c rea te  or con fer any  su b stan tiv e  or 
p ro ced u ra l righ ts  on  th ird  parties  w h ich  
co u ld  be en fo rceab le  in  any 
ad m in is tra tiv e  or c iv il p roceed ing .

T h e  A gencies have  all ap p ro v ed  the 
P o licy  S ta tem en t an d  w elcom e 
co m m en ts  from  th e  p u b lic  about 
ap p lica tio n  o f th e  p r in c ip le s  set forth in 
the P o licy  S ta tem en t to  sp ec ific  lend ing  
po lic ies an d  prac tices. T h e  A gencies 
an tic ip a te  p ro v id in g  fu rth e r  c larifica tion  
an d  elabo ra tion  on th e  ap p lica tio n  of 
th e  fair len d in g  p r in c ip le s , an d  these 
com m en ts  w ill be tak en  in to  
co n s id era tio n  as they  do  so.

A ccord ing ly , th e  fo llow ing  policy  
s ta tem en t is th e  Po licy  S ta tem en t on 
D iscrim ination  in  L end ing  ado p ted  by 
th e  In teragency  T ask F orce on Fair 
Lending.

Po licy  S ta tem en t on  D isc rim in a tio n  in  
L ending

The Department of Housing and 
Urban Development (“HUD”), the 
Department of Justice (“DOJ”), the 
Office of the Comptroller of the 
Currency (“OCC”), the Office of Thrift 
Supervision (“OTS”), the Board of 
Governors of the Federal Reserve 
System (the “Board”), the Federal 
Deposit Insurance Corporation

(“ FDIC”), th e  F edera l H ousing  F inance  
B oard (“FH FB ” ), th e  F ed era l T rade 
C om m ission  (“ FTC ” ), th e  N ational 
C red it U n ion  A d m in is tra tio n  (“ N CU A ”), 
an d  th e  O ffice of F ed era l H ousing  
E n te rp rise  O versigh t (“ O FH E O ”) 
(co llectively , “ th e  A g en c ies” ) are 
co n cern ed  th a t som e p ro sp ec tiv e  hom e 
bu y ers  an d  o th e r b o rrow ers m ay  be 
experien c in g  d isc rim in a to ry  trea tm en t 
in  th e ir  efforts to o b ta in  loans. T he 1992 
F edera l R eserve B ank of B oston study  
on  len d in g  d isc rim in a tio n ,
C ongressional hearings, an d  agency 
in v estig a tio n s have  in d ic a ted  th a t race 
is a factor in  som e len d in g  dec isions. 
D isc rim in a tio n  in  len d in g  on  th e  basis 
of race or o th e r p ro h ib ite d  factors is 
destru c tiv e , m orally  rep u g n a n t, and  
aga inst th e  law . It p rev en ts  th o se  w ho 
are d isc rim in a ted  aga in st from  en joy ing  
th e  benefits  of access to  c red it. T he 
A gencies w ill n o t to le ra te  len d in g  
d isc rim in a tio n  in  any  form . F u rth e r, fair 
len d in g  is no t in c o n s is te n t w ith  safe and  
so u n d  opera tions. L en d ers  m u st 
co n tin u e  to  en su re  th a t th e ir  lend ing  
p rac tices  are co n s is te n t w ith  safe and  
so u n d  opera ting  po lic ie s .

T h is  po licy  s ta tem en t ap p lie s  to all 
len d ers , in c lu d in g  m ortgage brokers, 
issu e rs  of cred it ca rd s , an d  any  o ther 
perso n  w ho  ex ten d s  c re d it o f  any  type. 
T he po licy  s ta tem en t is  b e in g  issu ed  for 
several reasons, in c lu d in g :

•  To p ro v id e  g u id an ce  ab o u t w hat th e  
agencies co n s id e r  in  d e te rm in in g  if 
len d in g  d isc rim in a tio n  ex ists: and

•  To p ro v id e  a fo u n d a tio n  for fu tu re  
in te rp re ta tio n s  an d  ru lem ak in g s  by th e  
A gencies.

A n u m b er o f federa l s ta tu te s  seek to 
p ro m o te  fair lend ing . F o r exam ple , the  
H om e M ortgage D isc lo su re  A ct 
(“ H M D A ” ), 12 U.S.C. 2801 et seq., seeks 
to  p rev en t len d in g  d isc rim in a tio n  and  
red lin in g  by req u irin g  p u b lic  d isc lo su re  
of ce rta in  in fo rm atio n  ab o u t m ortgage 
loan  ap p lica tio n s . T h e  C om m un ity  
R einvestm en t A ct (“CR A ”), 12 U.S.C. 
2901 e t seq., seeks affirm atively  to 
encourage  in s titu tio n s  to  h e lp  to  m eet 
th e  c red it n eed s  of th e  en tire  
co m m u n ity  se rved  by  each  in s titu tio n  
covered  by th e  sta tu te , an d  CRA ratings 
take  in to  acco u n t len d in g  
d isc rim in a tio n  by th o se  in s titu tio n s .
T he A m ericans w ith  D isab ilities  A ct, 42 
U.S.C. 12101 e t seq., p ro h ib its  
d isc rim in a tio n  aga inst p e rso n s  w ith  
d isab ilitie s  in  th e  p ro v is io n  o f goods 
an d  services, in c lu d in g  c red it services. 
T h is  po licy  s ta tem en t, h ow ever, is based  
u p o n  and  ad d resses  o n ly  th e  Equal 
C red it O p p o rtu n ity  A ct (“ ECO A ”), 15 
U.S.C. 1691 e t seq., a n d  th e  F air 
H ousing  A ct (“ FH A c t” ), 42 U.S.C. 3601 
et seq  , th e  tw o  s ta tu te s  th a t specifica lly  
p ro h ib it d isc rim in a tio n  in  lend ing .

T h is  p o licy  s ta tem en t h as  been  
ap p ro v ed  an d  ad o p ted  by  th e  signatory  
A gencies lis ted  above as a s ta tem en t of 
th e  A genc ies’ genera l p o s itio n  on th e  
ECOA an d  th e  FH A ct for pu rp o ses of 
ad m in is tra tiv e  en fo rcem en t of those 
s ta tu te s . It is in te n d ed  to  be consis ten t 
w ith  th o se  s ta tu te s  an d  th e ir  
im p lem en tin g  regu la tions an d  to 
p ro v id e  gu idance  to  len d e rs  seeking to 
com ply  w ith  them . It does n o t create  or 
con fer any  su b stan tiv e  or p ro ced u ra l 
righ ts  on  th ird  parties  w h ich  cou ld  be 
en fo rceab le  in  any  ad m in is tra tiv e  or 
c iv il p roceeding .

T h is  po licy  sta tem en t w ill d iscuss  
w h at co n s titu te s  len d in g  d isc rim in a tio n  
u n d e r  these  s ta tu te s  an d  answ er 
q u es tio n s  about h ow  th e  A gencies w ill 
re sp o n d  to len d in g  d isc rim in a tio n  and  
w h a t s tep s len d ers  m ight take to  p reven t 
d isc rim in a to ry  len d in g  p rac tices.

A. Lending D iscrim ination S ta tu tes and  
R egulations

(1) T he ECOA p ro h ib its  
d isc rim in a tio n  in  any  aspec t of a cred it 
tran sac tio n . T he ECOA is n o t lim ited  to 
co n su m er loans. It ap p lie s  to  any 
ex tension  of c red it, in c lu d in g  
ex ten s io n s  o f c red it to  sm all businesses, 
co rp o ra tio n s, p a rtn e rsh ip s , an d  trusts.

T h e  ECOA p ro h ib its  d isc rim in a tio n  
based  on:

•  Race or color;
•  Religion;
•  N ational orig in ;
•  Sex;
•  M arita l sta tus;
•  Age (p rov ided  th e  a p p lic a n t has the 

cap ac ity  to  contract);
•  T h e  a p p lic a n t’s rece ip t of incom e 

d eriv ed  from  any  p u b lic  assis tance  
program ; an d

•  T he a p p lic a n t’s exercise , in  good 
faith , of any  righ t u n d e r  th e  C onsum er 
C red it P ro tec tion  Act.

T h e  F edera l R eserve B oard ’s 
R egula tion  B, found  at 12 CFR part 202, 
im p lem e n ts  th e  ECOA. R egula tion  B 
d escribes len d in g  ac ts an d  p rac tices  tha t 
are specifica lly  p ro h ib ited , perm itted , or 
req u ired . O fficial in te rp re ta tio n s  of the 
regu la tion  are fo u n d  in  S u p p lem en t I to 
12 CFR part 202.

(2) T he FH A ct p ro h ib its  
d isc rim in a tio n  in  a ll asp ec ts  of 
res id e n tia l rea l-esta te  re la ted  
tran sac tio n s , in c lu d in g , b u t n o t lim ited  
to:

•  M aking loans to buy , b u ild , repa ir 
o r im p ro v e  a dw elling ;

•  P u rch as in g  rea l esta te  loans;
•  S elling , b rokering  or app ra is in g  

res id e n tia l real estate; an d
•  S elling  or ren tin g  a dw elling .
T he FH A ct p ro h ib its  d isc rim in a tio n

based  on:
•  Race o r color;
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•  N atio n a l o rig in ;
•  R elig ion;
• Sex;
•  F am ilia l s ta tu s  (defined  as ch ild ren  

u n d e r  th e  age o f 18 liv ing  w ith  a p a ren t 
o r legal c u s to d ia n , p reg n an t w om en , 
an d  p eo p le  secu rin g  cu s to d y  o f ch ild ren  
u n d e r  18); a n d

•  H an d icap .
H U D ’s reg u la tio n s  im p lem en tin g  th e  

FH  A ct are  found  a t 24 CFR Part 100.
B ecause b o th  th e  FH  A ct an d  th e  

ECOA ap p ly  to  m ortgage lend ing , 
le n d ers  m ay n o t d isc rim in a te  in  
m ortgage len d in g  b a sed  on any  o f th e  
p ro h ib ite d  fac to rs in  e ith e r  list.

L iab ility  u n d e r  th e se  tw o  sta tu te s  for 
d isc rim in a tio n  on  a p ro h ib ited  bas is is 
c iv il, n o t c rim in a l. H ow ever, th e re  is 
c rim in a l liab ility  u n d e r  th e  FH A ct for 
v arious form s o f in te rfe ren ce  w ith  
efforts to  en fo rce  th e  FH  A ct, such  as 
a ltering  o r w ith h o ld in g  ev id en ce  or 
fo rcefu lly  in tim id a tin g  p erso n s seek ing  
to  exerc ise  th e ir  r ig h ts  u n d e r  th e  FH 
Act.

W hat is  p ro h ib ited . U n d er  th e  ECOA, 
it is u n la w fu l for a le n d e r  to 
d isc rim in a te  on  a p ro h ib ite d  basis in  
any  asp ec t o f a c re d it tran sac tio n  an d , 
u n d e r  b o th  th e  ECOA a n d  th e  FH  A ct, 
it is u n la w fu l for a le n d e r  to 
d isc rim in a te  on  a p ro h ib ite d  basis in  a 
re s id e n tia l rea l e s ta te  re la ted  
tran sac tio n . U n d er  one  or b o th  o f th ese  
law s, a le n d e r  m ay  n o t, becau se  o f a 
p ro h ib ite d  factor:

•  F ail to  p ro v id e  in fo rm atio n  o r 
se rv ices o r p ro v id e  d iffe ren t in fo rm atio n  
or se rv ices rega rd ing  an y  aspec t o f th e  
len d in g  p rocess , in c lu d in g  cred it 
av a ilab ility , ap p lic a tio n  p ro ced u res, o r 
len d in g  s tan d ard s ;

•  D iscourage o r se lec tive ly  encourage 
ap p lic a n ts  w ith  re sp e c t to  in q u irie s  
abou t o r ap p lic a tio n s  for cred it;

•  R efuse to  ex ten d  c red it o r u se  
d iffe ren t s ta n d a rd s  in  d e te rm in in g  
w h e th e r  to  ex ten d  c red it;

•  V ary th e  te rm s o f c red it offered, 
in c lu d in g  th e  am o u n t, in te rest rate , 
d u ra tio n , o r ty p e  o f loan;

• Use different standards to evaluate 
collateral;

• Treat a borrower differently in 
servicing a loan or invoking default 
remedies; or

• Use different standards for pooling 
or packaging a loan in the secondary 
market.

A le n d e r  m ay n o t express, o rally  o r in  
w riting , a  p re fe ren ce  based  on 
p ro h ib ite d  fac tors o r in d ica te  th a t it w ill 
trea t ap p lic a n ts  d iffe ren tly  on  a 
p ro h ib ite d  bas is .

A le n d e r  m ay  n o t d isc rim in a te  o n  a 
p ro h ib ite d  b as is  b ecau se  of th e  
ch a rac te ris tic s  of:

• A person associated with a credit 
applicant (for example, a co-applicant,

spouse, business partner, or live-in 
aide); or

• The present or prospective 
occupants of the area where property to 
be financed is located.

Finally, the FH Act requires lenders to 
make reasonable accommodations for a 
person with disabilities when such 
accommodations are necessary to afford 
the person an equal opportunity to 
apply for credit.
B. T ypes o f  L ending D iscrim ination

The courts have recognized three 
methods of proof of lending 
discrimination under the ECOA and the 
FH Act:

• "Overt evidence of discrimination,” 
when a lender blatantly discriminates 
on a prohibited basis;

• Evidence of "disparate treatment,” 
when a lender treats applicants 
differently based on one of the 
prohibited factors; and

• Evidence of “disparate impact,” 
when a lender applies a practice 
uniformly to all applicants but the 
practice has a discriminatory effect on a 
prohibited basis and is not justified by 
business necessity.

Overt Evidence of Discrimination. 
There is overt evidence of 
discrimination when a lender openly 
discriminates on a prohibited basis.

Example: A lender offered a credit card 
with a limit of up to $750 for applicants aged 
21-30 and $1500 for applicants over 30. This 
policy violated the ECOA’s prohibition on 
discrimination based on age.

There is overt evidence of 
discrimination even when a lender 
expresses—but does not act on—a 
discriminatory preference:

Example: A lending officer told a 
customer, “We do not like to make home 
mortgages to Native Americans, but the law 
says we cannot discriminate and we have to 
comply with the law.” This statement 
violated the FH Act’s prohibition on 
statements expressing a discriminatory 
preference.

Evidence of Disparate Treatment.
Disparate treatment occurs when a 
lender treats a credit applicant 
differently based on one of the 
prohibited bases. Disparate treatment 
ranges from overt discrimination to 
more subtle disparities in treatment. It 
does not require any showing that the 
treatment was motivated by prejudice or 
a conscious intention to discriminate 
against a person beyond the difference 
in treatment itself. It is considered by 
courts to be intentional discrimination 
because no credible, nondiscriminatory 
reason explains the difference in 
treatment on a prohibited basis.

Example: Two minority loan applicants 
were told that it would take several hours

and require the payment of an application fee 
to determine whether they would qualify for 
a home mortgage loan. In contrast, a loan 
officer took financial information 
immediately from nonminority applicants 
and determined whether they qualified in 
minutes, without a fee being paid. The 
lender’s differential treatment violated both 
the ECOA and the FH Act.

Redlining refers to the illegal practice 
of refusing to make residential loans or 
imposing more onerous terms on any 
loans made because of the predominant 
race, national origin, etc., of the 
residents of the neighborhood in which 
the property is located. Redlining 
violates both the FH Act and the ECOA.

Disparate treatment may more likely 
occur in the treatment of applicants who 
are neither clearly well-qualified nor 
clearly unqualified. Discrimination may 
more readily affect applicants in this 
middle group for two reasons. First, 
because the applications are all “close 
cases,” there is more room and need for 
lender discretion. Second, whether or 
not an applicant qualifies may depend 
on the level of assistance the lender 
provides the applicant in preparing an 
application. The lender may, for 
example, propose solutions to problems 
on an application, identify 
compensating factors, and provide 
encouragement to the applicant.
Lenders are under no obligation to 
provide such assistance, but to the 
extent that they do, the assistance must 
be provided in a nondiscriminatory 
way.

Example: A nonminority couple applied 
for an automobile loan. The lender found 
adverse information in the couple’s credit 
report. The lender discussed the credit report 
with them and determined that the adverse 
information, a judgment against the couple, 
was incorrect since the judgment had been 
vacated. The nonminority couple was 
granted their loan. A minority couple applied 
for a similar loan with the same lender. Upon 
discovering adverse information in the 
minority couple’s credit report, the lender 
denied the loan application on the basis of 
the adverse information without giving the 
couple an opportunity to discuss the report.

Example: Two minority borrowers 
inquired with a lender about mortgage loans. 
They were given applications for fixed-rate 
loans only and were not offered assistance in 
completing the loan applications. They 
completed the applications on their own and 
ultimately failed to qualify. Two similarly 
situated nonminority borrowers made an 
identical inquiry about mortgage loans to the 
same lender. They were given information 
about both adjustable-rate and fixed-rate 
mortgages and were given assistance in 
preparing applications that the lender could 
accept.

Both of these are examples of 
disparate treatment of similarly situated 
applicants, apparently based on a
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p ro h ib ited  factor, in  th e  am o u n t o f 
assis tan ce  an d  in fo rm atio n  th e  le n d e r  
p ro v id ed . T he le n d e r  m igh t a lso  
genera lly  exerc ise  its  d isc re tio n  to  
d isfavo r som e in d iv id u a ls  o r favor 
o th e rs  in  a m a n n e r  th a t re su lts  in  a 
p a tte rn  o r p rac tice  o f d isp a ra te  
trea tm en t th a t can n o t be e x p la in e d  on 
g ro u n d s o th e r th a n  a  p ro h ib ite d  basis.

If a len d er has a p p a ren tly  trea ted  
sim ila r ap p lican ts  d iffe ren tly  o n  th e  
b as is  of a p ro h ib ited  factor, it m u st 
p ro v id e  an  ex p lan a tio n  for th e  
d ifference in  trea tm en t. If th e  le n d e r  is 
u n ab le  to  p rov ide  a c red ib le  an d  
leg itim ate  n o n d isc rim in a to ry  
ex p lan a tio n , th e  agency  m ay in fer th a t 
th e  len d er d isc rim ina ted .

If a n  agency d e te rm in e s  th a t a le n d e r ’s 
ex p lan a tio n  for trea tin g  som e ap p lic a n ts  
d iffe ren tly  is a p re tex t for 
d isc rim in a tio n , the  agency  m ay find  th a t 
th e  len d er d isc rim in a ted , 
n o tw ith s tan d in g  th e  le n d e r’s 
ex p lan a tio n .

Example: A lender rejected a loan 
application made by a female applicant with 
flaws in her credit report but accepted 
applications by male applicants with similar 
flaws. The lender offered the explanation that 
the rejected application had been processed 
by a new loan officer who was unfamiliar 
with the bank’s policy to work with 
applicants to correct credit report problems. 
However, an investigation revealed that the 
same loan officer who processed the rejected 
application had accepted applications from 
males with similar credit problems after 
working with them to provide satisfactory 
explanations.

W hen  a le n d e r’s trea tm en t of tw o 
ap p lic a n ts  is com pared , even w h en  
th e re  is an  ap p a ren tly  v a lid  ex p lan a tio n  
for a p a rticu la r d iffe rence  in  trea tm en t, 
fu rth e r investiga tion  m ay  es tab lish  
d isp a ra te  trea tm en t on  a p ro h ib ited  
basis. F or exam ple , seem ing ly  valid  
ex p lan a tio n s  for d en y in g  loans to 
m in o rity  ap p lican ts  m ay have been  
ap p lied  co n sis ten tly  to  m ino rity  
a p p lic a n ts  and  in c o n sis ten tly  to 
n o n m in o rity  ap p lican ts ; or “ o ffse tting” 
or “ com p en sa to ry ” factors c ited  as th e  
reaso n  for approv ing  n o n m in o rity  
ap p lic a n ts  m ay invo lve  in fo rm ation  th a t 
th e  len d er u sua lly  fa iled  to  co n s id e r  for 
m in o rity  ap p lican ts  b u t u su a lly  
co n s id ered  for n o n m in o rity  app lican ts .

A  p a tte rn  o r p rac tice  of d isp a ra te  
trea tm en t on a p ro h ib ited  bas is m ay also  
be  es tab lished  th ro u g h  a va lid  s ta tis tica l 
ana ly sis  of d e ta iled  loan  file 
in fo rm ation , p rov ided  th a t th e  ana ly sis  
co n tro ls  for possib le  leg itim ate  
ex p lan a tio n s  for d iffe ren ces in  
trea tm en t. W here a le n d e r ’s 
u n d erw ritin g  d ec is io n s  are  th e  sub ject 
o f a s ta tistica l ana ly sis , d e ta iled  
in fo rm ation  m ust be co llec ted  from

in d iv id u a l loan  files ab o u t th e  
a p p lic a n ts ’ q u a lif ica tio n s  for c red it.
D ata repo rted  by le n d ers  u n d e r  th e  
HM DA d o  n o t, s tan d in g  a lo n e , p ro v id e  
su ffic ien t in fo rm ation  for such  an  
an a ly s is  because  th ey  o m it im p o rta n t 
variab les , such  as c red it h is to rie s  an d  
deb t ratios. HMDA d a ta  a re  u sefu l, 
th o u g h , for iden tify ing  len d ers  w hose  
p rac tice s  m ay w arran t investig a tio n  for 
co m p lian ce  w ith  fair len d in g  law s. 
HM DA data  m ay a lso  be  re levan t, in  
co n ju n c tio n  w ith  o th e r ev idence , to  th e  
d e te rm in a tio n  w h e th e r a len d er has 
d isc rim in a ted .

Evidence of Disparate Impact
W hen  a len d er ap p lie s  a po licy  or 

p rac tice  equa lly  to  c red it ap p lica n ts , b u t 
th e  po licy  o r p rac tice  has a 
d isp ro p o rtio n a te  adverse  im p ac t on  
ap p lic a n ts  from  a g roup  p ro tec ted  
aga in st d isc rim in a tio n , th e  po licy  or 
p rac tice  is  d escribed  as hav ing  a 
“ d isp a ra te  im p ac t.” P o lic ies and  
p rac tices  tha t are n eu tra l on  th e ir  face 
a n d  th a t are ap p lied  equa lly  m ay still, 
on  a p roh ib ited  basis, 
d isp ro p o rtio n a te ly  an d  adverse ly  affect 
a p e rso n ’s access to  cred it.

A lthough  th e  p rec ise  co n to u rs  of th e  
law  on  d isp a ra te  im p ac t as it ap p lie s  to  
len d in g  d isc rim in a tio n  are  u n d e r  
d eve lopm en t, it h as  b een  clearly  
e s tab lish ed  th a t p roo f of lend ing  
d isc rim in a tio n  u sing  a d isp a ra te  im p ac t 
ana ly sis  encom passes  several steps. T he 
s ing le  fact th a t a  po licy  o r p rac tice  
c rea tes a d isp a rity  on  a p ro h ib ited  bas is  
is n o t a lone p roo f o f a v io la tion . W here 
th e  po licy  or p rac tice  is ju stified  by 
“b u sin e ss  n ecess ity ” an d  th e re  is n o  less 
d isc rim in a to ry  a lte rn a tiv e , a v io la tion  of 
th e  FH Act or th e  ECOA w ill n o t exist.

T he ex istence o f a  d isp a ra te  im p ac t 
m ay be estab lish ed  th ro u g h  rev iew  of 
h o w  a particu la r p rac tice , po licy  or 
s tan d ard  opera tes w ith  respect to  th o se  
w h o  are affected by it. T he  ex isten ce  of 
d isp a ra te  im p ac t is not es tab lish ed  by a 
m ere  assertion  or general p ercep tio n  
th a t a po licy  or p rac tice  
d isp ro p o rtio n a te ly  ex c lu d es or in ju res  
p eo p le  on a p ro h ib ited  basis. T he 
ex istence  of a d isp a ra te  im pact m u st be 
e s tab lish ed  by facts. F requen tly  th is  is 
d o n e  th rough  a q u an tita tiv e  or s ta tis tica l 
ana lysis. S om etim es th e  opera tio n  o f th e  
p rac tice  is rev iew ed  by an a lyz ing  its  
effect on  an ap p lic a n t pool; som etim es 
it co n sis ts  o f an  an a ly s is  of th e  
p rac tic e ’s effect on  possib le  ap p lica n ts , 
or on  th e  p o p u la tio n  in  general. N ot 
ever}' m em ber of th e  group  m ust be 
adverse ly  affected for th e  p rac tice  to  
h av e  a d ispa ra te  im pact. E v idence  o f 
d isc rim in a to ry  in te n t is n o t necessary  to  
e s tab lish  tha t a po licy  or p rac tice  
ad o p ted  or im p lem en ted  by  a len d er

th a t h a s  a d isp a ra te  im p ac t is in  
v io la tio n  o f th e  FH  A ct o r ECOA.

Id en tify in g  th e  ex is ten ce  o f a 
d isp a ra te  im p ac t is  o n ly  th e  first step  in  
p ro v in g  len d in g  d isc rim in a tio n  u n d e r  
th is  m e th o d  of proof. W hen  an  A gency 
fin d s  th a t a le n d e r 's  po licy  o r p rac tice  
h a s  a  d isp a ra te  im p a r t, th e  nex t step  is 
to  seek  to  d e te rm in e  w h e th e r  th e  po licy  
o r p rac tice  is ju stified  by  “b u sin e ss  
n ecess ity .”  T h e  ju stifica tio n  m u st be 
m an ifes t an d  m ay n o t be  h y p o th e tic a l o r 
sp ecu la tiv e . F actors th a t m ay be 
re le v an t to  th e  ju stifica tion  cou ld  
in c lu d e  cost an d  p ro fitab ility .

E ven  if a po licy  o r p rac tice  th a t h as  
a d isp a ra te  im p a r t on  a p ro h ib ite d  b as is  
can  be  justified  by  b u sin e ss  n ecessity , it 
s till m ay  be found  to  be d isc rim in a to ry  
if  an  a lte rn a tiv e  p o licy  or p rac tice  co u ld  
se rve  th e  sam e p u rp o se  w ith  less 
d isc rim in a to ry  effect.

Example: A lender’s policy is not to extend 
loans for single family residences for less 
than $60,000.00. This policy has been in 
effect for ten years. This minimum loan 
amount policy is shown to 
disproportionately exclude potential 
minority applicants from consideration 
because of their income levels or the value 
of the houses in the areas In which they live. 
The lender will be required to justify the 
"business necessity” for the policy.

Example: In the past, lenders primarily 
considered net income in making 
underwriting decisions. In recent years, the 
trend has been to consider gross income. A 
lender decided to switch its practices to 
consider gross income rather than net 
income. However, in calculating gross 
income, the lender did not distinguish 
between taxable and nontaxable income even 
though nontaxable income is of more value 
than the equivalent amount of taxable 
income. The lender’s policy may have a 
disparate impact on individuals with 
disabilities and the elderly, both of whom are 
more likely than the general applicant pool 
to receive substantial nontaxable income.
The lender’s policy is likely to be proven 
discriminatory. First, the lender is unlikely to 
be able to show that the policy is compelled 
by business necessity. Second, even if the 
lender could show business necessity, the 
lender could achieve the same purpose with 
less discriminatory effect by "grossing up” 
nontaxable income (i.e., making it equivalent 
to gross taxable income by using formulas 
related to the applicant’s tax bracket).

L enders w ill no t have  to  justify  every  
req u irem en t an d  p rac tice  every  tim e 
th a t they  face a co m p lian ce  
exam ina tion . T h e  A gencies recognize 
th e  relevance to  c red it dec is io n s of 
fac tors re la ted  to  th e  adequacy  of th e  
b o rro w er’s incom e to  carry  th e  loan, th e  
like ly  co n tin u a tio n  of th a t incom e, th e  
adeq u acy  of th e  co lla tera l to  secure th e  
loan , th e  b o rro w er’s past perfo rm ance in 
p ay in g  ob liga tions, th e  ava ilab ility  of 
fu n d s  to  close, and  th e  ex istence  of 
ad eq u a te  reserves. W hile  len d ers  should
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th in k  c ritica lly  abou t w h e th e r  
w id esp re ad , fam iliar req u irem en ts  an d  
p rac tic e s  have  an  u n ju s tifiab le  d isp a ra te  
im p ac t, they  sh o u ld  look  espec ia lly  
ca re fu lly  a t req u irem en ts  th a t are m ore 
s tr in g en t th a n  cus tom ary . L enders 
sh o u ld  a lso  stay  in fo rm ed  of 
d ev e lo p m e n ts  in  u n d e rw ritin g  an d  
po rtfo lio  perfo rm ance ev a lu a tio n  so  th a t 
th e y  are  w e ll p o s itio n ed  to  co n s id e r  a ll 
o p tio n s  by  w h ich  th e ir  b u s in e ss  
ob jectives can  be ach ieved .

C. Answers to Questions Often Asked 
by Financial Institutions and the Public

L end ing  in s titu tio n s  an d  o thers often  
ask  th e  A gencies q u es tio n s  abou t 
v a rio u s  aspec ts of len d in g  
d isc rim in a tio n . T he A gencies have 
co m p ile d  th is  lis t o f  com m on  questio n s, 
w ith  answ ers , in  o rd e r  to  p rov ide  
fu rth e r  gu idance .

Q l:  A re d isp a ritie s  in  ap p lica tio n , 
ap p ro v a l, or d en ia l ra te s  revealed  by 
HM D A  d a ta  su ffic ien t to  es tab lish  
le n d in g  d isc rim in a tio n ?

A: HM DA data  a lone  do  n o t p rove 
le n d in g  d isc rim in a tio n . T h e  da ta  do  n o t 
c o n ta in  enough  in fo rm atio n  on m ajor 
c red it-re la ted  factors, su c h  as 
em p lo y m en t an d  c re d it h is to rie s , to 
p ro v e  d isc rim in a tio n . D esp ite  these  
lim ita tio n s , th e  data  can  p ro v id e  “ red  
flag s” th a t th e re  m ay be  p rob lem s at 
p a r tic u la r  in s titu tio n s . T herefore, 
reg u la to ry  an d  en fo rcem en t agencies 
m a y  u se  HM DA data , along  w ith  o th e r 
fac to rs , to  iden tify  in s titu tio n s  w hose  
le n d in g  p rac tices  w arran t m ore sc ru tiny . 
F u rth e rm o re , HMDA d a ta  can  be 
re lev an t, in  co n ju n c tio n  w ith  o th e r da ta  
a n d  in fo rm ation , to  th e  d e te rm in a tio n  
w h e th e r  a len d er  h a s  d isc rim in a ted .

Q2: D oes a len d in g  in s titu tio n  th a t 
su b m its  in accu ra te  HM DA d a ta  v io la te  
le n d in g  d isc rim in a tio n  law s?

A: A n  inaccu ra te  HM DA data  
su b m iss io n  co n s titu te s  a v io la tion  o f th e  
H M D A, th e  F edera l R eserve B oard ’s 
R egu la tion  C, an d  o th e r ap p licab le  law s, 
a n d  m ay  sub ject th e  len d in g  in s titu tio n  
to  an  en fo rcem en t ac tio n , w h ich  co u ld  
in c lu d e  c iv il m oney  p en a ltie s , and , if  
th e  le n d e r  is a H U D -approved 
m ortgagee, th e  san c tio n s  of th e  HUD 
M ortgagee R eview  B oard. A n in accu ra te  
H M DA da ta  subm ission , how ever, is n o t 
in  its e lf  a v io la tion  o f th e  ECOA or th e  
FH  A ct. H ow ever, a p erso n  w ho 
in te n tio n a lly  subm its  in co rrec t or 
in c o m p le te  HMDA d a ta  in  o rd er to 
co v e r u p  a v io la tion  o f th e  FH A ct m ay 
b e  sub ject, u n d e r  th e  FH A ct an d  federal 
c r im in a l s ta tu tes, to  a fine or p rison  
te rm  o r bo th . In  a d d itio n , a fa ilu re  to 
e n s u re  accu ra te  HM DA da ta  m ay be 
co n s id e re d  as a re lev an t fact du rin g  a 
F H  A ct in vestiga tion  o r an  exam ina tion  
o f  th e  in s titu tio n ’s len d in g  ac tiv ities.

Q3: D oes a second  rev iew  program  
o n ly  for loan  ap p lic a n ts  w ho  are 
m em bers  o f a p ro tec ted  class v io la te  
law s p ro h ib itin g  d isc rim in a tio n  in  
lend ing?

A: S uch  program s are perm issib le  if  
th ey  do  no  m ore th an  en su re  th a t 
len d in g  s tan d ard s  are ap p lied  fairly  an d  
u n ifo rm ly  to  all ap p lican ts . F or 
exam p le , it is perm issib le  to  rev iew  th e  
p ro p o sed  d en ia l of ap p lic a n ts  w h o  are  
m em bers  of a p ro tec ted  c lass by  
co m paring  th e ir  ap p lica tio n s  to  th e  
ap p ro v ed  ap p lica tio n s  o f s im ila rly  
qua lif ied  in d iv id u a ls  w ho  are n o t 
m em bers of a p ro tec ted  class to  
d e te rm in e  if  th e  ap p lica tio n s  w ere 
ev a lu a ted  consis ten tly . It is 
im perm issib le , how ever, to  rev iew  th e  
ap p lic a tio n s  o f m em bers of a p ro tec ted  
c lass  in  o rd er to ap p ly  s ta n d ard s  to  
th o se  ap p lica tio n s  d iffe ren t from  th e  
s ta n d a rd s  u sed  to  ev a lua te  o ther 
ap p lic a tio n s  for th e  sam e c red it p rogram  
or to  ap p ly  th e  sam e s ta n d ard s  in  a 
d iffe ren t m anner, u n le ss  su ch  ac tio n s 
are  o th e rw ise  p e rm itted  by law , as 
d escrib ed  in  Q uestion  4.

O th e r types o f  second  rev iew  
p rog ram s are also  perm issib le . For 
exam p le , len d ers  co u ld  rev iew  the  
p ro p o sed  d en ia l o f a ll ap p lic a n ts  w ith in  
a c e rta in  incom e range. L enders also  
co u ld  rev iew  a sam p ling  o f all 
ap p lic a tio n s  p ro p o sed  for d en ia l, or 
even  rev iew  all such  ap p lica tio n s .

Q4: M ay a len d er  ap p ly  d ifferen t 
len d in g  s tan d ard s  to  ap p lica n ts  w ho  are 
m em bers o f a p ro tec ted  class in  o rd e r to  
in c rease  lend ing  to th a t sec to r of its 
com m un ity?

A: G enerally , a le n d er  th a t ap p lie s  
d iffe ren t len d in g  s tan d ard s  o r offers 
d iffe ren t levels of assis tance  on  a 
p ro h ib ite d  basis, regard less o f its 
m o tivation , w o u ld  be v io la ting  b o th  th e  
FH A ct an d  the  ECOA. T here  are 
ex cep tio n s to th e  general ru le ; th u s , 
ap p ly in g  d ifferen t len d in g  s ta n d ard s  or 
offering  d ifferen t levels o f assis tan ce  to  
ap p lic a n ts  w ho are m em bers o f a 
p ro tec ted  class is p erm iss ib le  in  som e 
circum stances. For exam p le , th e  FH A ct 
req u ires  lenders  to p ro v id e  reasonab le  
accom m odation  to  peo p le  w ith  
d isab ilities . In ad d itio n , p rov id ing  
d iffe ren t trea tm en t to  ap p lic a n ts  to  
ad d re ss  past d isc rim in a tio n  w o u ld  be. 
perm issib le  if  d one in  resp o n se  to  a 
co u rt o rd er or o th e rw ise  in  acco rd  w ith  
ap p licab le  legal p receden t. H ow ever, 
th e  law  in  th is  area is com p lex  and  
deve lop ing . Before im p lem en tin g  
p rog ram s o f th is  sort, a len d er  sh o u ld  
seek  legal advice.

O f course , affirm ative ad vertis ing  an d  
m arke ting  efforts th a t do  n o t invo lve  
ap p lica tio n  of d ifferen t lend ing  
s ta n d a rd s  are perm issib le  u n d e r  b o th

th e  ECOA an d  th e  FH  A ct. F or exam p le , 
sp ec ia l ou treach  to  a m in o rity  
co m m u n ity  w o u ld  be perm issib le .

Q5: S h o u ld  a le n d e r  engage in  se lf
testing?

A: P rin c ip le s  o f so u n d  len d in g  d ic ta te  
th a t ad eq u a te  po lic ie s  an d  p ro ced u re s  
be  in  p lace  to  en su re  safe an d  so u n d  
le n d in g  p rac tices  an d  co m p lian ce  w ith  
ap p lic a b le  law s an d  regu la tions, an d  
th a t a len d er  ad o p t ap p ro p ria te  au d it 
an d  co n tro l system s to  d e te rm in e  
w h e th e r  th e  in s titu tio n ’s po lic ie s  an d  
p ro ce d u re s  are fu n ction ing  adequately . 
T h is  is  as  tru e  in  th e  area  o f fair len d in g  
as in  o th e r  opera tions. L enders sh o u ld  
em p lo y  re liab le  m easu res for au d itin g  
fair len d in g  com pliance . A w ell- 
d es ig n ed  an d  im p lem en ted  program  of 
se lf-testing  co u ld  be a v a luab le  part of 
th is  p rocess. L enders sh o u ld  be aw are, 
h o w ev e r, th a t da ta  d o cu m en tin g  len d in g  
d isc rim in a tio n  d iscovered  in  a self-test 
gen e ra lly  w ill n o t be sh ie ld ed  from  
d isc lo su re .

C orrec tive ac tio n s sh o u ld  alw ays be 
tak en  by  any  len d er  th a t d iscovers 
d isc rim in a tio n . Self-testing  an d  
co rrec tiv e  ac tio n s do  n o t expunge or 
ex tin g u ish  legal liab ility  for th e  
v io la tio n s  o f law , in su la te  a len d er from  
p riv a te  su its , or e lim in a te  th e  p rim ary  
regu la to ry  agency’s ob liga tion  to  m ake 
th e  re fe rra ls  req u ired  by  law . H ow ever, 
th ey  w ill be  co n s id ered  as a su b stan tia l 
m itig a tin g  factor by  th e  p rim ary  
regu la to ry  agencies w h en  co n tem p la tin g  
p o ss ib le  en fo rcem en t actions. In 
ad d itio n , HUD and  DOJ w ill co n s id e r as  
a su b s tan tia l m itigating  factor an  
in s t i tu tio n ’s se lf-iden tifica tion  an d  self- 
co rrec tio n  w h en  de te rm in in g  w h e th e r 
th e y  w ill seek ad d itio n a l p en a lties  or 
o th e r  re lie f  u n d e r  th e  FH A ct an d  th e  
ECOA. T he A gencies strongly  encourage  
se lf-testing  an d  w ill co n s id e r fu rthe r 
s te p s  th a t m ight be tak en  to  p rov ide  
g rea te r in cen tiv es for in s titu tio n s  to 
u n d e r ta k e  se lf-assessm ent an d  self- 
co rrec tio n .

Q6: W hat sh o u ld  a le n d e r  do  if self
te s tin g  ev idences lend ing  
d isc rim in a tio n ?

A: If a le n d er  d iscovers d isc rim in a to ry  
p rac tice s , it sh o u ld  m ake all reasonab le  
efforts to  de te rm in e  th e  fu ll ex ten t o f th e  
d isc rim in a tio n  an d  its  cause , e.g., 
d e te rm in e  w h e th e r  th e  p rac tices  w ere  
g ro u n d ed  in  defective p o lic ies , poo r 
im p lem e n ta tio n  or con tro l of those  
p o lic ie s , or iso la ted  to  a p a rticu la r  area 
o f th e  le n d e r’s opera tions. T he len d er  
sh o u ld  take all ap p ro p ria te  co rrec tive 
ac tio n s  to ad d re ss  th e  d isc rim in a tio n , 
in c lu d in g , b u t no t lim ited  to:

•  Iden tify in g  cu s to m ers w hose  
ap p lic a tio n s  m ay have been  
in a p p ro p ria te ly  p rocessed , offering to  
ex ten d  c red it if  th ey  w ere  im p ro p erly
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den ied ; co m p en sa tin g  th e m  fo r a n y  
dam ages, b o th  ou t-o f-pocket a n d  
com pensato ry ; a n d  n o tify ing  th em  o f  
th e ir  legal righ ts;

•  C orrecting  any  in s titu tio n a l p o lic ie s  
or p ro ced u re s  th a t m ay  have  co n trib u ted  
to  th e  d isc rim in a tio n ;

•  Iden tify ing , a n d  th e n  tra in in g  a n d / 
or d isc ip lin in g , th e  em p lo y ees  invo lv ed ;

•  C onsidering  th e  n eed  for 
com m un ity  o u treach  program s a n d /o r  
changes in  m a rk e tin g  strategy or loan  
p ro d u c ts  to  b e tte r  serve m ino rity  
segm ents o f  th e  le n d e r’s m arket; an d

•  Im prov ing  au d it a n d  oversigh t 
system s in  o rd er to  en su re  th e re  is no  
recu rrence  o f th e  d isc rim in a tio n .

A n in s titu tio n  is  n o t req u ired  to 
report to  th e  A gencies a len d in g  
d isc rim in a tio n  p rob lem  it h a s  
d iscovered . H ow ever, a le n d e r  th a t 
repo rts  its d iscovery  can  en su re  th a t th e  
co rrec tive ac tio n s it d ev e lo p s are 
ap p ro p ria te  an d  com plete  a n d  th e reb y  
m in im ize  th e  dam ages to  w h ic h  it w ill 
be subject.

Q7: W ill a len d er  be h e ld  resp o n sib le  
for d isc rim in a to ry  len d in g  engaged in  
by a single loan  officer w h ere  th e  
lend ing  in s titu tio n  has good po lic ie s  
an d  p ro ced u re s  in  p lace , is o th e rw ise  in  
fu ll co m p lian ce  w ith  all ap p licab le  law s 
an d  regu la tions an d  n e ith e r  kn o w s n o r 
reasonab ly  co u ld  have  k n o w n  tha t the  
officer w as engaged in  illegal 
d isc rim in a to ry  co n d u c t?

A: F air len d in g  v io la tio n s  can  o cc u r  
even in  th e  m ost w ell-ru n  len d in g  
in s titu tio n s  th a t have  good po lic ie s  in  
p lace to  en su re  co m p lian ce  w ith  fair 
len d in g  law s an d  regu la tions. O f course , 
th e  chances th a t su ch  v io la tio n s w ill 
occu r can  be greatly  red u ced  by backing  
u p  th o se  p o lic ies  w ith  p ro p er em p lo y ee  
tra in in g  and  su p e rv is io n  an d  sub jec ting  
th e  len d in g  p rocess to p ro v en  sy stem s of 
oversigh t a n d  review . Self-testing  can  
fu rthe r red u ce  th e  like lihood  th a t 
v io la tions m ay occur. N o tw ith s tan d in g  
these  efforts, a sing le loan officer m igh t 
s till im p ro p erly  app ly  po lic ie s  or, w orse  
yet, delibera te ly  c ircu m v en t them  an d  
m anage to concea l or d isgu ise  th e  tru e  
n a tu re  of h is  or h er p rac tices  for a tim e.
It m ay be p articu la rly  d ifficu lt to  
d iscover th is  ty p e  of beh av io r w h en  it 
occurs in  th e  p re -ap p lica tio n  process.

In an y  case  w h ere  d iscrim inatQ ry  
lend ing  by a len d in g  in s titu tio n  is 
iden tified , th e  len d er w ill be expected  
to iden tify  an d  fairly  co m p en sa te  
v ic tim s of d isc rim in a to ry  co n d u c t just 
as it w ou ld  be expected  to  co m p en sa te  
a cu stom er if  an  em p lo y ee ’s  co n d u c t 
resu lted  in  phy sica l in ju ry  to  th e  
custom er. In ad d itio n , su ch  a v io la tion  
m ight co n s titu te  a “p a tte rn  or p rac tic e” 
tha t m ust be referred  to  DO} o r a 
v io la tion  tha t m u st be referred  to  HUD.

A s in  o th e r ca se s  o f d isc rim in a to ry  
b ehav io r, w h ere  a le n d e r  takes self- 
in it ia te d  co rrec tive  ac tions, su ch  ac tio n s  
w ill b e  co n s id e red  a s  a su b stan tia l 
m itiga ting  fac tor by  th e  A gencies in  
d e te rm in in g  th e  n a tu re  o f any 
en fo rcem en t ac tio n  an d  w h at p e n a ltie s  
o r o th e r  re lie f  w o u ld  b e  ap p ro p ria te .

Q8: If a federa l financ ia l in s titu tio n s  
regu la to ry  agency h as  “ reason  to  
b e liev e” th a t a le n d e r  h a s  engaged  in  a 
p a tte rn  o r p rac tice  of d isc rim in a tio n  in  
v io la tio n  of th e  ECOA, th e  ECOA 
req u ires  th e  agency  to  refer th e  m a tte r  
to  DO}. W hat co n s titu te s  a “ reason  to  
b e liev e”?

A: A federal financ ia l in s titu tio n s  
regu la tory  agency h as  reason  to  b e liev e  
th a t an  ECOA v io la tio n  h as  occu rred  
w h en  a reasonab le  perso n  w ou ld  
co n c lu d e  from  an  exam ina tion  of a ll 
c red ib le  in fo rm ation  availab le  th a t 
d isc rim in a tio n  h as  occurred . T h is  
d e te rm in a tio n  req u ires  w eigh ing  th e  
availab le  ev id en ce  an d  ap p licab le  law  
an d  d e te rm in in g  w h e th e r  an a p p a ren t 
v io la tion  has occurred . In fo rm ation  
su p p o rtin g  a reaso n  to  believe  fin d in g  
m ay in c lu d e  loan  files an d  o th e r 
d ocum en ts , c red ib le  observa tions by 
p erso n s w ith  d irec t know ledge, 
sta tis tica l ana ly sis , an d  th e  financ ia l 
in s titu tio n 's  re sp o n se  to  th e  p re lim in a ry  
exam in a tio n  find ings.

R eason to  b elieve  is m ore th an  an 
u n fo u n d ed  su sp ic io n . W hile  th e  
ev idence  of d isc rim in a tio n  n eed  no t be 
defin itiv e  an d  n eed  no t in c lu d e  
ev id en ce  o f overt d isc rim in a tio n , it 
sh o u ld  be d ev e lo p ed  to  th e  p o in t th a t a  
reasonab le  perso n  w o u ld  co n c lu d e  th a t 
a v io la tion  exists.

Q9: If a federal financial in s titu tio n s  
regula tory  agency has reason  to believ e  
th a t a lender has engaged in  a “ p a tte rn  
or p rac tice” of d isc rim in a tio n  in  
v io la tion  of th e  ECOA, th e  agency w ill 
refer th e  m a tte r to  DO}. W hat co n s titu te s  
a “ p a tte rn  or p rac tic e” of lend ing  
d isc rim in a tio n ?

A: D ete rm inations by federal financ ia l 
in s titu tio n s  regula tory  agencies 
regard ing  a p a tte rn  or p rac tice  of 
lend ing  d isc rim in a tio n  m u st be based  
on  an  ana ly sis  of th e  facts in  a  g iven 
case. Iso lated , u n re la ted  or acc id en ta l 
o ccu rrences w ill n o t co n s titu te  a p a tte rn  
or p rac tice . H ow ever, repeated , 
in ten tio n a l, regular, u sua l, d e libera te , or 
in s titu tio n a liz ed  p rac tices  w ill a lm ost 
a lw ays co n s titu te  a p a tte rn  or p rac tice . 
T he to ta lity  of th e  c ircu m stan ces m u st 
be co n s id ered  w h en  assessing  w h e th e r  a 
p a tte rn  or p rac tice  is p resen t. 
C o nsidera tions in c lu d e , bu t are not 
lim ited  to:

•  W h e th e r th e  co n d u c t ap p ears  to  be 
g ro u n d ed  in  a w ritten  or u n w ritte n

po licy  o r e s tab lish ed  p rac tice  th a t is 
d isc rim in a to ry  in  p u rp o se  o r effect;

•  W h e th e r th e re  is  ev idence  o f s im ila r 
c o n d u c t by  a financ ia l in s titu tio n  
to w ard  m ore th a n  o n e  ap p lican t. N ote, 
how ever, th a t th is  is  n o t a m a th em atica l 
p rocess, e.g ., “ m ore th a n  o n e” does no t 
n ecessarily  co n s titu te  a p a tte rn  or 
p rac tice ;

•  W hether th e  c o n d u c t h as  som e 
com m on  source o r cause  w ith in  th e  
financ ia l in s titu tio n ’s  contro l;

•  T he re la tio n sh ip  of th e  in s tan c es  o f 
co n d u c t to  one an o th e r  (e.g., w h e th e r  
they  a ll  occu rred  in  th e  sam e area o f th e  
f inanc ia l in s titu tio n ’s opera tions); a n d

•  T he re la tio n sh ip  of  th e  n u m b e r o f 
in s tan ces  of co n d u c t to  th e  f inanc ia l 
in s titu tio n ’s to ta l len d in g  ac tiv ity . N ote, 
how ever, tha t, d ep en d in g  on  th e  
c ircu m stan ces , v io la tions th a t in vo lve  
on ly  a sm all percen tage  of an  
in s titu tio n ’s to ta l len d in g  ac tiv ity  cou ld  
co n s titu te  a p a tte rn  o r p rac tice .

D epend ing  o n  th e  eg reg iousness o f th e  
facts an d  c ircu m stan ces  invo lved , sing ly  
or in  com b ina tion , th e se  factors co u ld  
p ro v id e  ev id en ce  of a p a tte rn  or 
p rac tice .

QlO: How' does th e  em p loym en t of 
few  m in o ritie s  an d  in d iv id u a ls  from 
o th e r p ro tec ted  c lasses in  lend ing  
p o sitio n s—e.g., A ccoun t E xecutive, 
U nderw rite r, Loan C ounselor, Loan 
P rocessor, S taff A p p ra ise r, A ssis tan t 
B ranch  M anager an d  B ranch M anager— 
affect co m p lian ce  w ith  len d in g  
d isc rim in a tio n  law s?

A: T he em p lo y m en t of few  m in o ritie s  
an d  o thers in  p ro tec ted  classes, in  itself, 
is no t a v io la tion  o f th e  FH A ct or th e  
ECOA. H ow ever, em p lo y m en t of few  
m em bers of p ro tec ted  classes in  len d in g  
p o sitio n s can  co n trib u te  to a c lim a te  in  
w h ich  len d in g  d isc rim in a tio n  co u ld  
o ccu r by affecting  th e  d elivery  o f  
services.

T herefore, len d ers  m igh t co n s id er th e  
fo llow ing  steps, as ap p ro p ria te  to  th e ir  
in s titu tio n s :

• A dvertis ing  len d in g  job open in g s in  
local m in o rity -o rien ted  pub lica tions;

•  N otify ing p red o m in an tly  m in o rity  
o rgan iza tions of su ch  open ings;

•  Seeking em p lo y m en t referra ls  from  
cu rren t m in o rity  em ployees, m in o rity  
real esta te  bo ard s an d  local h is to ric a lly  
m in o rity  colleges an d  o th e r in s titu tio n s  
th a t serve m in o rity  g roups in  th e  
co m m un ity ; an d

• Seeking qu a lif ied  in d e p e n d e n t fee 
ap p ra ise rs  from local m ino rity  a p p ra isa l 
o rganizations.

S im ila r o u treach  s tep s  co u ld  be 
co n s id e red  to re c ru it w om en , p erso n s 
w ith  d isab ilities , an d  o th e r perso n s 
p ro tec ted  by th e  FH A ct an d  th e  ECOA.

Q l l :  W hat is th e  ro le of the g u id e lin e s  
o f secondary  m arke t p u rch asers  an d
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p riv a te  a n d  g o v ernm en ta l loan  in su re rs  
in  d e te rm in in g  w h e th e r  p rim a ry  le n d e rs  
p rac tice  le n d in g  d isc rim in a tio n ?

A: M any  le n d e rs  m ake m ortgage lo an s  
o n ly  w h en  th ey  can  be  so ld  on  th e  
seco n d ary  m arke t, o r th ey  m ay  p lace  
som e loans in  th e ir  ow n  po rtfo lio s  a n d  
se ll o th e rs  o n  th e  secondary  m arke t. T h e  
p r in c ip a l secondary  m arke t p u rch a se rs , 
F ed era l N ationa l M ortgage A sso c ia tio n  
(“ F an n ie  M ae”) an d  F ed era l H om e L oan  
M ortgage C orpo ra tion  (“ F re d d ie  M ac” ), 
p u b lish  u n d e rw ritin g  g u id e lin e s  to  
in fo rm  p rim ary  le n d ers  o f th e  
co n d itio n s  u n d e r  w h ic h  th e y  w ill  b u y  
loans. F or exam p le , ab ility  to  rep ay  th e  
loan  is m easu red  by  suggested  ra tio s  o f 
m o n th ly  h o u sin g  ex p en se  to  in co m e 
(28% ) an d  to ta l ob liga tions to  in co m e 
(36% ). H ow ever, th e se  g u id e lin e s  a llo w  
considerab le  d isc re tio n  on  th e  p a rt of 
th e  p rim ary  len d er. In ad d itio n , th e  
secondary  m arke t g u id e lin e s  h av e  in  
som e cases b een  m ade m ore  flex ib le , for 
exam ple , w ith  resp ec t to  fac tors su c h  as 
stab ility  o f incom e (ra ther th a n  s tab ility  
o f em p loym en t) an d  u se  o f 
n o n trad itio n a l w ays of e s tab lish in g  good  
c re d it an d  ab ility  to  pay  (e.g., u se  o f p a s t 
ren t an d  u til i ty  p ay m en t records).

' L enders sh o u ld  en su re  th a t th e ir  loan  
p rocesso rs  an d  u n d e rw rite rs  are  aw a re  
o f th e  p ro v is io n s  o f th e  seco n d ary  
m arke t g u id e lin e s  th a t p ro v id e  v a rio u s  
a lte rn a tiv e  an d  flexible m eans by  w h ic h  
ap p lic a n ts  m ay  d em o n stra te  th e ir  ab ility  
an d  w illin g n ess  to  repay  th e ir  loans. 
F an n ie  M ae an d  F red d ie  M ac n o t 
in freq u en tly  p u rch ase  m ortgages 
exceed ing  th e  suggested  ra tio s, an d  th e ir  
g u id e lin es  co n ta in  d e ta iled  d isc u ss io n s  
of th e  com pensa ting  factors th a t can  
justify  h ig h e r ra tio s  (and w h ich  m u s t b e  
d o cu m en ted  by th e  p rim a ry  lender).

A  len d er  w ho  rejects an  a p p lic a tio n  
from  an  a p p lic a n t w ho  is a m em b er o f 
a p ro tec ted  c lass an d  w h o  h as  ra tio s  
above those  o f th e  g u id e lin es  an d  
app roves an  ap p lica tio n  from  a n o th e r  
ap p lic a n t w ith  s im ila r ra tio s  sh o u ld  be  
p rep a red  to  show  th a t th e  reason  for th e  
rejection  w as based  on factors th a t a re  
ap p lied  co n s is ten tly  w ith o u t regard  to  
any of th e  p ro h ib ited  factors.

These same principles apply equally 
to the guidelines of private and 
governmental loan insurers.

Q12: What criteria will be employed 
in taking enforcement actions or seeking 
remedial measures when lending 
discrimination is discovered?

A: Enforcement sanctions and 
remedial measures for lending 
discrimination violations vary 
depending on whether such sanctions 
are sought by the appropriate federal 
financial institutions regulatory 
agencies, DOJ, HUD or other federal 
agencies charged with enforcing either

the ECOA or the FH Act. The following 
discussion sets out the criteria typically 
employed by the federal banking 
agencies (i.e., OCC, OTS, the Board and 
FDIC), NCUA, DOJ, HUD, OFHEO,
FHFB an d  FTC in  d e te rm in in g  th e  
n a tu re  an d  severity  o f san c tio n s th a t 
m ay be  u se d  to  ad d re ss  d isc rim in a to ry  
len d in g  prac tices. A s d iscu ssed  in  
Q uestions 8 an d  9, above, in  c e rta in  
s itua tions, th e  p rim a ry  regu la to ry  
agencies w ill a lso  refer en fo rcem en t 
m atte rs to  HUD or DOJ.

The federal banking agencies:
T he federal bank in g  agencies are  

au th o rized  to  u se  th e  fu ll range o f th e ir  
en fo rcem en t au th o rity  u n d e r  12 U.S.C. 
1818 to  ad d re ss  d isc rim in a to ry  len d in g  
p rac tices. T h is  in c lu d es  th e  a u th o rity  to  
seek:

• Enforcement actions that may 
require both prospective and 
retrospective relief; and

•  C ivil m oney  p en a ltie s  (“ C M Ps”) in  
vary ing  am o u n ts  aga in st th e  fin an c ia l 
in s titu tio n  o r an y  in s titu tio n -a ffilia ted  
party  (“LAP”) w ith in  th e  m ean in g  o f 12 
U.S.C. 1813(u), d ep en d in g , am ong  o th e r  
th ings, on  th e  n a tu re  o f th e  v io la tio n  
an d  th e  degree o f cu lpab ility .

In  ad d itio n  to  th e  above ac tio n s , th e  
federal bank in g  agencies m ay a lso  take 
rem oval an d  p ro h ib itio n  ac tio n s  aga in st 
any  LAP w h ere  th e  sta tu to ry  
req u irem en ts  for su ch  ac tio n s  are m et.

T he federal bank in g  agencies w ill 
m ake d e te rm in a tio n s  as to  th e  
ap p ro p ria ten ess  o f any  p o te n tia l 
en fo rcem en t ac tio n  after g iv ing fu ll 
con s id era tio n  to  a varie ty  o f factors. In  
m aking  these  d e te rm in a tio n s , th e  
b ank ing  agencies w ill take in to  account:

•  T he n u m b er an d  d u ra tio n  of 
v io la tions iden tif ied ;

•  T he n a tu re  o f th e  ev id en ce  of 
d isc rim in a tio n  (i.e., overt 
d isc rim in a tio n , d isp a ra te  trea tm en t o r 
d ispa ra te  im pact);

•  W hether th e  d isc rim in a tio n  w as 
lim ited  to  a p a rticu la r  office o r u n it o f 
th e  financ ial in s titu tio n  or w as m ore 
pervasive in  na tu re ;

•  T he p resen ce  an d  effec tiveness o f 
any  an ti-d isc rim in a tio n  po lic ies;

•  A ny h is to ry  o f d isc rim in a to ry  
conduct; and

•  A ny co rrec tive  m easu res 
im p lem en ted  or p ro p o sed  by  the  
financial in s titu tio n .

T he severity  o f th e  federa l b ank ing  
agencies’ en fo rcem en t resp o n se  w ill 
d ep en d  on th e  eg reg iousness of th e  
financ ial in s t i tu tio n ’s cond u c t. 
V oluntary  id e n tif ica tio n  an d  co rrec tio n  
of v io la tions d isc lo sed  th ro u g h  a se lf
testing  program  w ill be a su b stan tia l 
m itigating  factor in  co n s id erin g  w h e th e r  
to  in itia te  an  en fo rcem en t ac tion .

In  ad d itio n , th e  federa l b an k in g  
agencies m ay  co n s id e r w h e th e r  an  
in s titu tio n  h a s  p ro v id ed  v ic tim s of 
d isc rim in a tio n  w ith  a ll th e  re lie f  
availab le  to  th em  u n d e r  ap p lic a b le  c iv il 
righ ts law s.

T he federa l bank ing  agencies m ay  
seek b o th  p ro sp ec tiv e  an d  re tro sp ec tiv e  
re lie f  for fair len d in g  v io la tions .

P rospective  re lie f  m ay  in c lu d e  
requ irin g  th e  fin an c ia l in s titu tio n  to:

•  A d o p t co rrec tive  po lic ie s  an d  
p ro ced u res  an d  correc t any  fin an c ia l 
in s titu tio n  po lic ie s  o r p ro ced u re s  th a t 
m ay have co n trib u ted  to  th e  
d isc rim in a tio n ;

•  T ra in  financ ia l in s titu tio n  
em ployees invo lved ;

•  E stab lish  co m m u n ity  o u treach  
program s an d  change m arke ting  strategy  
or loan  p ro d u c ts  to  b e tte r  se rve  all 
secto rs o f th e  financ ia l in s titu tio n ’s 
serv ice area;

•  Im prove in te rn a l au d it co n tro ls  a n d  
oversigh t system s in  o rd er to  en su re  
th e re  is n o  recu rren ce  o f d isc rim in a tio n ; 
or

•  M onito r co m p lian ce  a n d  p ro v id e  
perio d ic  repo rts  to  th e  p rim ary  federa l 
regulator.

R etrospective re lie f  m ay  in c lu d e :
•  Iden tify ing  cus tom ers w h o  m ay 

have  b een  sub jec t to  d isc rim in a tio n  an d  
offering to  ex ten d  c red it if  th e  cus tom ers  
w ere im p ro p erly  den ied ;

•  R equ iring  th e  financ ia l in s titu tio n  
to  m ake pay m en ts  to  in ju red  parties:

•  R estitution: T h is  m ay in c lu d e  any  
out-of-pocket ex p en ses in c u rred  as a 
re su lt o f  th e  v io la tio n  to  m ake th e  
v ic tim  o f d isc rim in a tio n  w h o le , su ch  as: 
fees or expenses in  co n n e c tio n  w ith  th e  
ap p lica tio n ; th e  d iffe rence  b e tw een  any  
g rea ter fees or ex p en ses o f a n o th e r  loan  
g ran ted  e lsew h ere  after d en ia l by  th e  
d isc rim in a tin g  lender; an d , w h en  lo an s 
w ere  g ran ted  on  d isp a ra te  te rm s, 
ap p ro p ria te  m o d ifica tion  o f th o se  te rm s 
an d  re fu n d s of any  grea ter am o u n ts  
paid .

•  O ther A ffirm ative A ction  A s  
A ppropria te  to Correct C onditions  
R esulting From D iscrim ination: T h e  
federal bank ing  agencies a lso  have  th e  
au th o rity  to  req u ire  a f inanc ia l 
in s titu tio n  to take affirm ative ac tion  to  
co rrec t or rem edy  any  co n d itio n s  
re su ltin g  from  any  v io la tio n  o r p rac tice . 
T he bank ing  agencies w ill d e te rm in e  
w h e th e r  su ch  affirm ative ac tio n  is 
ap p ro p ria te  in  a g iven  case an d , if  su ch  
ac tion  is ap p ro p ria te , th e  ty p e  of rem ed y  
to  order.

•  R equiring  th e  financ ia l in s titu tio n  
to  pay  CMPs:

T he bank ing  agencies h av e  th e  
au th o rity  to  assess CM Ps aga inst 
financ ia l in s titu tio n s  or in d iv id u a ls  for 
v io la ting  fair len d in g  law s or
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regu la tions. E ach agency  has the  
au th o rity  to  assess  CM Ps of u p  to  $5,000 
p e r  day  for any  v io la tio n  o f law , ru le  or 
regu la tion . P en a ltie s  o f u p  to  $25,000 
p e r day are a lso  p e rm itted , b u t on ly  if  
th e  v io la tio n s  rep re se n t a p a tte rn  of 
m isco n d u c t, c a u se  m ore th a n  m in im al 
loss to  th e  f in an c ia l in s titu tio n , o r re su lt 
in  gain  o r b en e fit to  th e  p arty  involved . 
CM Ps are p a id  to  th e  U.S. T reasu ry  an d  
there fo re  d o  n o t co m p en sa te  v ic tim s of 
d isc rim in a tio n .

National Credit Union Administration
F or federa l c re d it u n io n s , NCUA w ill 

em p loy  c rite ria  co m p arab le  to  those  of 
th e  federal b an k in g  agencies, p u rsu an t 
to  its au th o rity  u n d e r  12 U.S.C. 1786.

The Department of Justice
T h e D ep artm en t o f Justice  is 

au th o rized  to  u se  th e  fu ll range of its 
en fo rcem en t a u th o rity  u n d e r  th e  FH A ct 
an d  th e  ECOA. DOJ h as  au th o rity  to 
com m ence p a tte rn  o r p rac tice  
in v estig a tio n s o f p o ssib le  lend ing  
d isc rim in a tio n  on its  ow n  in itia tive  or 
th ro u g h  referra ls  from  th e  federal 
financ ia l in s titu tio n s  regula tory  
agencies, an d  to  file law su its  in  federal 
co u rt w h ere  th e re  is reasonab le  cause to 
believe  th a t su ch  v io la tio n s have 
occu rred . DOJ is a lso  au th o rized  u n d e r  
th e  FH A ct to  b ring  su it based  on 
in d iv id u a l co m p la in ts  filed  w ith  HUD 
w h ere  one  o f th e  p arties  to  th e  
co m p la in t e lec ts  to  have  th e  case h ea rd  
in  federal court.

T h e  re lie f  so u g h t by  DOJ in  lend ing  
d isc rim in a tio n  law su its  m ay inc lude:

• An injunction which may require 
both prospective and retrospective 
relief; and,

•  In en fo rcem en t ac tio n s u n d e r  th e  
FH  A ct, CM Ps n o t to  exceed  $50,000 per 
d e fen d an t for a first v io la tion  and  
$100,000 for any  su b seq u en t v io la tion .

P rospec tive  in ju n c tiv e  re lie f m ay 
in c lude:

•  A p e rm a n en t in ju n c tio n  to  in su re  
against a re cu rren ce  of th e  un law fu l 
p rac tices;

•  A ffirm ative m easu res to  correc t past 
d isc rim in a to ry  p o lic ie s , p rocedu res, or 
p rac tices , so long as co n s is ten t w ith  
safety  an d  so u n d n e ss , su ch  as:

• Expansion of the lender’s service 
areas to include previously excluded 
minority neighborhoods;

• Opening branches or other credit 
facilities in under-served minority 
neighborhoods;

•  T argeted  sa les ca lls  on real estate 
agen ts an d  b u ild e rs  ac tive in  m ino rity  
neighbo rhoods;

•  A d vertis ing  th ro u g h  m inority - 
o rien ted  m edia;

• Self-testing;
• Employee training;

•  C hanges to  co m m issio n  s tru c tu res  
w h ich  te n d  to  d iscou rage  len d in g  in  
m in o rity  an d  low -incom e 
n e ighbo rhoods; an d

•  C hanges in  loan  p rocessing  and  
u n d e rw ritin g  p ro ce d u re s  (inc lud ing  
second  rev iew s o f d e n ie d  app lica tions) 
to  en su re  equa l trea tm e n t w ith o u t 
regard  to  p ro h ib ite d  factors; an d

•  R ecord  keep in g  a n d  repo rtin g  
req u irem en ts  to  m o n ito r  com p liance  
w ith  rem ed ia l ob liga tions.

R etrospective in ju n c tiv e  re lie f  m ay 
in c lu d e  re lie f  for v ic tim s of past 
d isc rim in a tio n , ac tu a l an d  p u n itiv e  
dam ages, an d  offers o r ad ju s tm en ts  of 
c red it or o th e r form s of loan  
com m itm en ts .

T he D epartm en t of H ousing  an d  U rban 
D evelopm ent

T he D epartm en t o f H ousing  and  
U rban  D evelopm en t is fu lly  au th o rized  
to  investiga te  co m p la in ts  alleging 
d isc rim in a tio n  in  len d in g  in  v io la tion  o f 
th e  FH A ct an d  has th e  au th o rity  to 
in itia te  co m p la in ts  an d  investiga tions 
even  w h en  an  in d iv id u a l com p la in t has 
no t b een  received . HUD issues 
d e te rm in a tio n s  on  w h e th e r  o r no t 
reasonab le  cau se  ex is ts  to  believe tha t 
th e  FH A ct h as  b een  v io la ted . HUD also  
m ay au th o rize  ac tio n s  for tem porary  an d  
p re lim in a ry  in ju n c tio n s  to  be b rough t by 
DOJ an d  h as  au th o rity  to  issue 
en fo rceab le  su b p o en as  for in fo rm ation  
re la ted  to  investiga tions.

F o llow ing  issu an ce  o f a d e te rm in a tio n  
o f reasonab le  cau se  u n d e r  th e  FH A ct, 
HUD enfo rces th e  FH  A ct 
ad m in is tra tiv e ly  u n le ss  one o f the 
p arties  e lec ts to  have  th e  case heard  in  
federa l co u rt in  a case b ro u g h t by DOJ.

R elief u n d e r  th e  FH  A ct m a t m ay be 
aw ard ed  by an  ad m in is tra tiv e  law  judge 
(“ ALJ” ) after a hearing , o r by the  
Secre tary  on  rev iew  o f a dec is ion  by an  
ALJ, inc lu d es :

•  In ju n c tiv e  o r o th e r ap p ro p ria te  
relief, in c lu d in g  a v arie ty  of ac tions 
d es igned  to  co rrec t d isc rim in a to ry  
p rac tices , su ch  as changes in  loan 
p rocesses o r p ro ced u re s , m od ifica tions 
of loan  se rv ice  areas or b ranch ing  
ac tions , ap p ro v a l o f p rev io u sly  d en ied  
loans to  aggrieved perso n s, ad d itio n a l 
reco rd -keep ing  an d  repo rtin g  on fu tu re  
ac tiv itie s  o r o th e r  affirm ative relief;

•  A ctua l dam ages suffered  by persons 
w ho  are aggrieved  by  any  v io la tion  of 
th e  FH A ct, in c lu d in g  dam ages for 
m en ta l d is tre ss  an d  ou t-of-pocket losses 
a ttr ib u tab le  to  a v io la tion ; and

•  C ivil p en a ltie s  o f u p  to  $10,000 for 
each  in itia l v io la tio n  a n d  u p  to  $25,000 
an d  $50,000 for su ccessiv e  v io la tions 
w ith in  specific  tim e  fram es.

HUD also  is a u th o rized  to  d irec t 
F an n ie  M ae an d  F re d d ie  M ac to

u n d ertak e  v a rio u s  rem ed ia l actions, 
in c lu d in g  su sp e n s io n , p robation , 
rep rim an d , o r se ttlem en t, against 
len d ers  found  to  h av e  engaged in  
d isc rim in a to ry  len d in g  p rac tices  in 
v io la tio n  o f th e  FH  A ct or th e  ECOA.

T he O ffice of F edera l H ousing  
E n te rp rise  O versigh t

T he O ffice of F edera l H ousing  
E n terp rise  O versigh t is  au th o rized  to 
u se  its  en fo rcem en t au th o rity  u n d e r  12 
U.S.C. 4631 an d  4636, in c lu d in g  cease 
an d  des is t o rders  an d  CM Ps for 
v io la tions by  F an n ie  M ae an d  F redd ie  
M ac of th e  fair h o u s in g  regu la tions 
p rom u lga ted  by th e  S ecre tary  of HUD 
p u rsu an t to  12 U.S.C. §4545 .

T he F edera l H ousing  F in an ce  B oard
W hile  th e  F edera l H ousing  F inance  

B oard does n o t have  en fo rcem en t 
au th o rity  u n d e r  th e  ECOA or th e  FH 
A ct, in  rev iew ing  th e  m em bers  of the 
F edera l H om e L oan B ank System  for 
co m m u n ity  su p p o rt, it m ay  restric t 
access to  long-term  S ystem  advances to 
any  m em ber th a t, w ith in  tw o  years p rio r 
to  th e  d u e  da te  o f su b m iss io n  o f a 
C om m unity  S u p p o rt S ta tem en t, h ad  a 
final ad m in is tra tiv e  o r ju d ic ia l ru ling  
aga inst it b ased  on  v io la tio n s  of those  
s ta tu te s  (or an y  s im ila r sta te  or local law  
p ro h ib itin g  d isc rim in a tio n  in  lending). 
System  m em bers  in  th is  s itu a tio n  are 
asked  to  su b m it to  th e  F inance  B oard an  
ex p lan a tio n  o f s tep s  tak en  to  rem edy  the  
v io la tion  o r p rev en t a recu rrence . See 12 
U.S.C. 1430(g); 12 CFR 936.3 (b)(5).

T he F edera l T rad e  C om m ission
T he F edera l T rade  C om m ission  

en fo rces th e  req u irem en ts  of th e  ECOA 
an d  R egu la tion  B for all lenders  subject 
to  th e  ECOA, ex cep t w h ere  en fo rcem en t 
is specifica lly  co m m itted  to  an o th er 
agency. T h e  FTC m ay exercise  a ll of its  
fun c tio n s an d  p o w ers  u n d e r  th e  F edera l 
T rade  C om m ission  A ct (“ FTC A ct”) to 
en fo rce th e  ECOA, a n d  a v io la tion  of 
any  req u irem en t u n d e r  th e  ECOA is 
deem ed  to  be  a  v io la tio n  of a 
req u irem en t u n d e r  th e  FTC A ct. T he 
FTC h as  th e  p o w er to  enforce 
R egula tion  B in  th e  sam e m a n n e r  as if  
a v io la tio n  o f R egu la tion  B w ere  a 
v io la tio n  o f an  FTC tra d e  regu la tion  
ru le.

T h is  m eans th a t th e  FTC has th e  
po w er to  investig a te  le n d e rs  su sp ec ted  
o f len d in g  d isc rim in a tio n  an d  to  use 
co m p u lso ry  p ro ce ss  in  do ing  so. T he 
C om m ission , th ro u g h  DOJ or on  its  ow n  
b eh a lf  w h ere  th e  Justice  D epartm ent 
d ec lin e s  to  ac t, m ay  file su it in  federal 
co u rt aga in st su sp e c te d  v io la to rs an d  
seek re lie f  in c lu d in g :

•  In ju n c tio n s  aga in st th e  v io la tive 
p rac tice ;
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•  C ivil p en a ltie s  o f u p  to  $10,000 for 
each  v io la tion ; an d

• Redress to affected consumers.
In addition, the Commission routinely 

imposes recordkeeping and reporting 
requirements to monitor compliance.

Q13: W ill a f in an c ia l in s titu tio n  be 
sub jec ted  to  m u ltip le  ac tio n s  by DOJ or 
HUD an d  its  p rim ary  reg u la to r if  
d isc rim in a to ry  p rac tice s  are  d iscovered?

A: In  all cases w h ere  referra ls  to  o ther 
agencies are m ade, th e  a p p ro p ria te  
federal f inanc ia l in s titu tio n s  regu la tory  
agency w ill engage in  ongoing  
co n su lta tio n s  w ith  DOJ or HUD 
regard ing  co o rd in a tio n  of each  agency’s 
ac tions. T he A gencies w ill co o rd in a te  
th e ir  en fo rcem en t ac tio n s an d  m ake 
every effort to  e lim in a te  u n n ecessa rily  
d u p lic a tiv e  ac tions. W here  b o th  a 
federal f inanc ia l in s titu tio n s  regula tory  
agency an d  e ith e r  DOJ or HUD are 
co n tem p la tin g  tak ing  ac tio n s  u n d e r

their own respective authorities, the 
Agencies will seek to coordinate their 
actions to ensure that each agency’s 
action is consistent and complementary. 
The financial institutions regulatory 
agencies also will discuss referrals on a 
case-by-case basis with DOJ or HUD to 
determine whether multiple actions are 
necessary and appropriate.

Dated: April 6, 1994.
Henry G. Cisneros,
Secretary, U.S. Department of Housing and 
Urban Development.
Aida Alvarez,
Director, Office of Federal Housing Enterprise 
Oversight.
Janet Reno,
Attorney General, Department of Justice. 
Eugene A. Ludwig,
Comptroller of the Currency.
Jonathan L Fiechter
Acting Director, Office of Thrift Supervision. 
Alan Greenspan,
Chairman, Board of Governors of the Federal 
Reserve System.
Andrew C. Hove, Jr.,
Acting Chairman, Federal Deposit Insurance 
Corporation.
Nicolas P. Retsinas,
HUD—Secretary, Designee to the Board, 
Federal Housing Finance Board.
Donald S. Clark,
Secretary, Federal Trade Commission.
Norman E. D’Amours,
Chairman, National Credit Union 
Administration.
Norman E. D’Amours,
Chairman, National Credit Union 
Administration.
Norman E. D’Amours,
Chairman, National Credit Union 
Administration.
[FR Doc. 94-9214 Filed 4-14-93; 8:45 ami
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